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jority of cases, the defendant may well by his default. The same view of the 

be presumed to have acted in the same general rule of damages is taken in the 

good faith as the plaintiff; and if so, late case of Hill vs. Smith et al., 32 Vt. 

there is no reason why he should be R- 433, and there can be no question it 

mulct in an amount of damages alto- is destined to prevail in all the courts 

gether beyond what it is made reason- of this country, 
ably certain the other party has suffered I. F. R. 



In the Circuit Court of the United States for the Western District 
of Pennsylvania. 



1. Though by the Charter of an Insurance Company it is provided that "every 
contract, bargain, and other agreement," in execution of the powers of the com- 
pany, " shall be in writing or print, under the corporate seal, and signed by the 
President, or, in his absence or inability to serve, by the Vice-President or other 
officer, &c, and duly attested by the Secretary or other officer, &c," a parol 
agreement as to the terms on which a policy shall be issued, made by the Presi- 
dent, Secretary, or other general agent of the company, may, nevertheless, be 
enforced specifically in a court of equity, which, in case of a previous loss, will 
be by a decree for the amount which would be due upon a policy duly executed ; 
Geieb, J. 

2 But a mere collateral agreement, which does not involve the execution of a policy 
of insurance, is not within the scope of the general authority of an officer or 
agent of such a corporation, and cannot be enforced. 

3. The plaintiff, through a broker, applied to the defendants for an insurance on a 
boat for a definite amount, and was informed that "it would be taken." The 
defendants subsequently sent to the broker their own policy for a part, and the 
policies of three other companies for the residue, executed by an agent for the 
latter companies. .The broker, on receiving the policies, wrote, in the absence 
of his principals, to the defendants, to say that he doubted whether the agency 
policies would be accepted, alleging, as a reason, that the particular agent had 
not a good reputation for "settling losses," and added, " I don't know whether it is 
your custom to guarantee the offices you insure in, or not ; if you do, I may prevail 
on" the plaintiff " to hold the policies." The Secretary of the defendants in 
reply, wrote: "In handing the policies" to the plaintiff, "you can say that if 
the boat is not insured in offices satisfactory to him, we will have them cancelled; 
but, though they are not re-insurances, yet in case of loss we will feel ourselves 
bound for a satisfactory adjustment. We deem the companies good, and if any 
parties can settle with them, we can." On the faith of this letter the plaintiff closed 

i From the MSS. of 3 Wallace, Jr. 
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the transaction. One of the substituted companies afterwards became insolvent, 
and, a loss having occurred, a special action on the case vras brought against the 
defendant: Held, (1.) That the Secretary of the defendants had no general 
authority to bind them by a guaranty of the solvency of the substituted com- 
panies ; and, (2.) If he had, his letter did not amount to this, but only to an 
undertaking for a satisfactory determination of the amount of the loss, and its 
apportionment between the insurers. 

Constant and others, including the captain of it, Bowman, were 
owners of a steamboat, upon which they were about to make an 
insurance. One Springer was a correspondent of the Allegheny- 
Insurance Company of Pittsburg, the defendant in the case, and in 
the habit of getting customers for it, which he had authority to do, 
but he had no authority to make contracts for the Company. Cap- 
tain Bowman, for himself and in behalf of the other owners, ap- 
plied to Springer, as agent of the Allegheny Company, to get an 
insurance of $20,000 on the boat. Springer communicated with 
the Company by telegraph, to know if they would take the risk, 
and received for answer "that it would be taken;" and Springer 
so informed Bowman, who requested Springer to write to defend- 
ants to take the risk. Springer did so, informing them of the 
names of the owners, and their respective interests. The defendants 
agreed to take the risk, and sent to Springer five policies of insur- 
ance, covering the risk of $20,000 ; two of them of $2500 each, in 
favor of Captain Bowman, executed by themselves ; one for $5000, 
in favor of Bowman, executed by the " Pennsylvania Insurance 
Company ;" one for $5000, in favor of plaintiff, executed by the 
u Quaker City Insurance Company;" and the other for $5000, 
executed by the " Commonwealth Insurance Company," in favor 
of the remaining owner, one McGhee. 

When these five policies were received the owners and the boat 
were absent on their voyage, and Springer wrote to the Secretary 
of the Allegheny Insurance Company as follows : 

" Your favor, together with the policies on the steamer, came to 
hand. I was very much disappointed in receiving the three poli- 
cies from agencies. Altogether I am very much afraid, when the 
boat comes back, that the owners will not have them. They ex- 
pected them to be taken in Pittsburg offices, and they were issued 
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by Mr. Carrier, whose reputation for settling losses is not very good 
in this city. As far as my own knowledge goes, he never settles 
without a law-suit. I don't know whether it is your custom to 
guarantee the offices you insure in, or not; if you do, I may pre- 
vail on them to hold the policies. I will keep the policies until 
they return, and do the best I can to get them to keep them ; but 
I know the owners are very much prejudiced against the ' Com- 
monwealth' and ' Quaker City' (they have agencies here), and if 
they will not keep them, I can only return them. I can say no 
more until the boat returns." 

To this letter the Secretary of the Company defendant replied, 
as follows : 

" In handing the policies to the owners of the boat, you can 
say, that if she is not insured in offices satisfactory to them, we 
will have them cancelled ; but though they are not reinsurances, 
yet in case of loss we will feel ourselves bound for a satisfactory 
adjustment. We deem the companies good, and if any parties can 
settle with them, we can." 

When Springer presented the policy of insurance executed by 
the Quaker City Insurance Company to the plaintiff, he objected 
to it. Springer then informed him of the contents of the letter 
aforesaid, upon which the plaintiff " gave his premium note for 
$750, and the matter was closed." 

It may be pertinent to observe, that by legislative enactment 
insurance companies in Pennsylvania, except in cases of special 
charters, are " empowered to make, execute and perfect such con- 
tracts, bargains, agreements, policies, and other instruments as 
shall or may be necessary, and as the nature of the case may 
require, and every such contract, bargain, policy, and other agree- 
ment shall be in writing or print, under the corporate seal, and 
signed by the President, or in his inability by the Vice-President," 
&c, and that subject to this act the Allegheny Insurance Com- 
pany, the present defendant, held its charter. 1 

Soon after the insurance effected by the correspondence and acts 

1 Act of 2d April, 1856, \ 10, and Act of 29th January, 1859, P. L., p. 10. 
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already mentioned, the steamboat was lost ; and the Quaker City 
Company having become wholly insolvent, this suit, a special 
action on the case, was instituted at law, to recover the amount 
from the defendant, the Allegheny Company. 

The facts as above stated, were found on a special verdict ; judg- 
ment being to be entered for $5265.83, if the Court thought that 
they made out a case for the plaintiff, otherwise for the defendant. 

The opinion of the Court was delivered by 

Grier, J. — To entitle the plaintiff to judgment on this verdict, 
he must show, 

1st. That on the facts as found the Secretary of the Insurance 
Company could legally bind the Company to guarantee an insu- 
rance made by another Insurance Company. 

2d. That such a promise or agreement was made, in such form 
as to support an action at law against the corporation. 

By its act of incorporation this Company could make insurance 
which would be legally valid only by a policy attested by the Pre- 
sident, Secretary, and the seal of the corporation. Yet, before 
such instruments are attested in due form, the President or Secre- 
tary, or whoever else may act as a general agent of the Company, 
may make agreements, and even parol promises, as to the terms 
on which a policy shall be issued, so that a Court of Equity will 
compel the Company to execute the contract specifically; 1 and 
Avhere the loss has happened, to avoid circuity of action the Chan- 
cellor will enter a decree directly for the amount of the insurance 
for which the Company ought to have delivered their policy, pro- 
perly attested. 

The Secretary of the Company, in this case, replied by telegram 
to one sent by Springer, who acted as a broker or mutual agent of 
the parties, not that the defendants would themselves take the 
whole risk of $20,000, but " that it should be taken." The Com- 
pany showed their construction of their undertaking by transmit- 
ting policies to the amount requested, equally divided among four 
insurance companies, as negotiated by defendants, and divided 

1 See Com. Ins. Co. vs. Union Mutual, 19th Howard, T7 S. Reports, 318. 
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among the three several owners of the boat, according to their 
respective interests. The objection made by the insured was not 
to the manner in which the risk was divided, but that the agent 
of one of the companies (the Quaker City) had the character of 
being a very troublesome person to deal with in case of a loss 
which would require adjustment. 

Assuming the representation of the Secretary, that in case of 
loss " we will feel ourselves bound for a satisfactory adjustment," 
is an agreement to guarantee the solvency of the Quaker City In- 
surance Company, had the Secretary authority to make a sim- 
ple or parol contract to bind his principal to guarantee the 
solvency of another company ? We think he had not. Every 
promise to make a policy of insurance under the seal of the Com- 
pany, and the terms on which it will be done, falls necessarily 
within the scope of the authority confided to such agent ; but any 
other merely collateral promise or representation, which does not 
involve the execution of a policy of insurance, is not within the 
scope of his authority, as agent, because it is not strictly within 
the scope of the powers granted to the corporation. 

Whether the officers of the corporation could, by covenant, duly 
executed, but not in the form of a policy of insurance, bind the 
Company to perform such a contract, we need not inquire. This 
is a suit at law, and the plaintiff must show a legal obligation, 
executed according to the forms required by the law, which confers 
the corporate powers on the defendant. And if it were a bill in 
equity, the Chancellor would decree only a specific execution, to 
wit, the delivery of an instrument of writing, executed and attested 
according to law, and such as was within the powers of the corpo- 
ration as provided by their charter. 

But assuming that this parol promise, as stated in the Secre- 
tary's letter, would support a suit at law against the Company, is 
there a promise to guarantee the solvency of the Quaker City, or 
any of the three other companies who joined in taking this risk of 
$20,000 ? The parties did not complain that the defendants would 
not take the whole risk on themselves, but had it negotiated and 
divided among other companies. The objection was not made to the 
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solvency of any of the companies, but on the anticipated difficulties 
of adjustment in case of a loss occurring. The undertaking of 
the Secretary is not that the defendant shall pay the amount of 
the loss, but to take the trouble of adjusting the loss with this 
captain's agent. This might be an easy matter for the defendants' 
officers to perform, as the very same adjustment would have to be 
made with and for themselves, and other companies who were not 
infested by such an agent. 

The adjustment of a loss is defined to be the " settling and 
ascertaining of the indemnity which the assured, after all allow- 
ances and deductions made, is entitled to receive under the policy, 
and fixing the portion which each underwriter is liable to pay." 

Now, the direction of the Secretary to Springer is to tender the 
policies, and if they are not satisfactory to the owners, to cancel 
them ; stating that they are not re-insurances, and that " we feel 
ourselves bound not to pay the losses if the other insurers should 
be insolvent," but "for a satisfactory adjustment," and adding, 
" we deem the companies good, and if any parties can settle with 
them, we can." Here is no guarantee. The whole length and 
breadth of this undertaking is a satisfactory adjustment of the 
loss, and no more. 

The facts as found by the jury, do not, therefore, support the 
claim alleged in the declaration. The defendants are consequently 
entitled to judgment on the special verdict. 

Judgment for the defendant. 



The preliminary question presented in it is certain that for a considerable pe- 

the foregoing case, as to the effect of a riod neither express regulation nor usage 

parol insurance, is of considerable inte- made any particular form essential to 

rest and importance, and though it may its validity, and that the contract was 

be considered as to a great degree set- often left in parol ; the assured, says 

tied in this country by the authorities Cleirac, trusting to the good faith and 

which will be presently cited, a few ob- honesty of the other party. "But," 

servations on the grounds on which the he adds, "the abuses and disputes whieh, 

principal decisions have been rested, resulted from this mode of dealing, 

may not be altogether superfluous. caused its abolition • and it has even 

While it is difficult to say at what pre- been subsequently provided that the con- 
cise time the practice of insurance was traet shall be made either in the pre- 
introdueed or became general in Europe, sence of a notary, or by the intervention 
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of a register of policies of insurance." 
Valin, Comm. sur l'Ord. de la Mar., liv. 
iii., tit. vi. \ 2 ; 3 Boulay Paty, 244. The 
change, whiph required the contract to 
be in ■writing, is said to have been first 
effected by an ordinance of the Magis- 
trates of Barcelona, in the year 1484, 
and has since been followed by all the 
principal commercial codes of the conti- 
nent. Whether such provisions concern 
the substance, or merely the evidence of 
the contract, has been a matter of con- 
siderable discussion. Under those con- 
tained in the former Ordonnance de la Ma- 
rine, and in the present Codede Commerce, 
art. 832, which direct simply that the 
contract " shall be drawn up in writing," 
it has been considered that this does not 
make a verbal contract void in itself, 
but simply precludes its proof by oral 
testimony, leaving it still possible to 
establish it by the written admissions of 
the parties, or by reference to the serment 
decisoire, that is, the examination of the 
defendant under oath ; Pothier, No. 99 ; 
Valin, ut supr. ; 3 Boulay Paty, 247 
(tit. x. sect. 1 ;) 3 Pardessus Cours de 
Droit Com. \ 972 ; though, see Emerigon 
of Insurance (by Meredith) p. 25. In- 
deed, by the very terms of the Code, the 
contract may be by any private writing 
under the hand of the party, containing 
all its essential terms. 

These citations are made because it 
seems to have been sometimes supposed 
that by the general commercial law of 
the continent, a contract of insurance 
must necessarily be contained in some 
such formal written document as that 
which we now designate as a "policy," 
whereas it is a mere matter of municipal 
regulation, varying in different coun- 
tries. There can be no doubt that at 
common law a verbal contract of this 
character was valid ; and it is so now in 
England, except so far as it is affected 
by the Statute of Frauds, or the Stamp 



Act. In this country, particularly in the 
large commercial towns, a great deal of 
the business of insurance is done upon 
parol agreements, and even the subse- 
quent issue of a policy is often dispensed 
with. The sudden exigencies of com- 
merce, and the use of local agencies, 
make this sometimes a matter of neces- 
sity. Therefore, though the question as 
t6 the validity of such agreements has 
been raised at times with apparent ear- 
nestness, they have been generally sus- 
tained by the courts. The proper course 
is to proceed in equity for a specific per- 
formance of the agreement by the issue 
of a policy in due form, and where a loss 
has actually occurred, a decree may be 
entered at once for the amount : McCul- 
lough vs. Eagle Ins. Co., 1 Pick. 280 ; 
Hamilton vs. Lycoming Ins. Co., 5 Barr, 
342; Delaware Ins. Co. vs. Hogan, 2 
Wash. C. C. 4; Perkins vs. Washington 
Ins. Co., 4 Cow. 645; Tayloe vs. Mer- 
chants' Fire Ins. Co., 9 How. 465 ; Com- 
mercial Mut. Marine Ins. Co. vs. Union 
Mut. Ins. Co., 19 How. 318 ; 2 Curds, 
524 ; Trustees of First Bapt. Church vs. 
Brooklyn Fire Ins. Co., 19 N. T. 305 ; 18 
Barb. 69; Palmw. Medina Fire Ins. Co., 
20 Ohio, 529; Mobile Dock, &c, Co. vs. 
McMillan, 31 Alab. 711. And in some 
cases it has been held that an action at 
law would lie: McCulloughw. Eagle Ins. 
Co., Hamilton vs. Lycoming Insurance 
Co., Mobile Marine Dock, &c, Co. ti«. 
McMillan, ut supra. After a loss, the 
damages in such an action would prob- 
ably be the same as if a policy had in fact 
issued ; but, in general, the remedy in 
equity is the most efficient. So where, 
after an agreement, a policy has been 
executed, but is withheld from the in- 
sured, trover will lie : Kohne vs. Ins. Co. 
of North America, 2 Wash. C. C. 93 ; see 
Watson vs. McLean, Ellis, Bl. and Ell. 73, 
and note. 
But this is not all ; it has further been 
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held, as in the foregoing case, not to be 
material that, by the charter of the In- 
surance Company, or by a general law, 
policies and other contracts of insurance 
are to be under seal, signed and counter- 
signed by particular officers. Comm. 
Mutual Marine Insurance Co. vs. Union 
Mutual Insurance Co., ut supr. ; McCul- 
lough vs. Eagle Insurance Co., ut supr. ; 
New York Insurance Co. vs. De Wolf, 
8 Pick. 63; Trustees, &c. vs. Brooklyn 
Fire Insurance Co., ut supr. ; see Myers 
vs. Keystone Insurance Co., 27 Penn. St. 
270; but see Cockerill vs. Cincinnati 
Mutual Insurance Co., 16 Ohio, 148, 
which, however, seems overruled by 
Palm vs. Medina Insurance Co., 20 Ohio, 
529, so far, at least, as the remedy in 
equity is concerned. The reasons usually 
assigned are, that the particular modes 
of contracting pointed out in the statute 
do not necessarily exclude others, and 
that the agreement in such case amounts 
not to an insurance itself, but to a 
contract to execute a policy in the re- 
quired form. Still it must be confessed 
that the distinction, however ingenious, 
is not altogether satisfactory. The Le- 
gislature could hardly have meant to in- 
sist on certain formalities in the execu- 
tion of a policy, and yet to permit so 
simple a mode of evasion, as the substi- 
tution of an informal but binding agree- 
ment in place of the regular contract. 
Perhaps the difficulty may be somewhat 
removed by considering the payment of 
the premium, and the delivery of the 
usual receipt or memorandum, as analo- 
gous to part performance under the Sta- 
tute of Frauds. The relief being on 
this hypothesis exclusively in equity, and 
therefore subject to the discretion of the 
Court under the whole circumstances of 
the case, many of the dangers which the 
Legislature may be supposed to have in- 



tended to guard against will be pre- 
cluded. A further advantage which this 
view presents is, that the insurance is 
thereby made to relate to the time when 
the agreement was actually concluded,— 
whereas, if the latter is to be considered 
merely as a contract for the execution of a 
policy, it raises several difficult ques- 
tions as to whether a reasonable time is 
to be allowed for the execution, whe- 
ther a demand must be made by the in- 
sured, or whether a non-compliance by 
him, with some collateral or unimportant 
regulation, would justify a refusal or de- 
lay to execute, all of which might affect 
or postpone the time of the actual com- 
mencement of the risk. 

Be this as it may, there are obvious 
reasons why the doctrine of these last- 
mentioned decisions should not be ex- 
tended too far. Experience has shown 
that the most fertile sources of litigation 
in insurance cases are, first, disputes as 
to the declarations and representations 
of the parties, and, second, disputes as 
to the authority of agents or officers of 
insurance companies. It is wise legisla- 
tion which seeks to mitigate these evils 
by requiring as far as possible, consist- 
ently with the exigencies of business of 
which we have spoken, that the terms of 
the contract shall be put in writing, and 
evidenced, on the part of the corpora- 
tion, by the signatures of officers as to 
whose powers there can be no question. 
Perhaps we may be justified, by these 
considerations, in confining the class 
of cases to which we refer, to those 
which are strictly within the scope of 
the ordinary business of the Company, 
and where also, from the necessity of the 
case, the preliminaries of the contract 
must be settled in an informal man- 
ner. 

H. W. 



